5/ 


o * 


William Earl of Ruglen and March, - - 


Appellant. 


Sir Thomas Kennedy, (claiming the Title and Dignity of ) 
Earl of Caffillis, - - - - = - = = = = Reſpondent. 


_ Reſpondent's CASE. 


* 


3 Y a Charter in 1404, Robert III. King of Scotland, granted the Lands of Caſſillis, and others in the County of Air, to 
the Sir Gilbert Kennedy and to P iog Kennedy his Son, and the Heirs Male of his Body; which failing, to Alexander Ken- 
fil nedy, his Brother, and the Heirs Male of his Body; which failing, to four other Brothers ſucceſſively, and the Heirs 

Male of their Bodies; which failing, to the Heirs Male whatſorver of Sir Gilbert the Father. 

+ And of this Date, King Robert made a Grant in favour of the ſaid James Kennedy, his Son-in-Law, whereby he and bis 

605, Feirt Male are appointed, the Head of the whole Tribe in all Queſtions, Articles, and Affairs that could pertain to the 
% Kenkynal,” or Head of the Tribe. | 

% Theſe two Charters in favour of James Kennedy, were confirmed by two Charters granted by King James II. 

„ Who of this Date granted a Charter of the ſaid Lands of Cafjillis and others, in favour of Gilbert Kennedy, Son of the ſaid 
' Fames Kennedy, and Grandſon of King Robert III. and the Heirs Male of his Body; which failing, to the other Heirs Male 
therein mentioned; which all failing, to the Heirs contained in the ancient Charters of the Eſtate. 

And by a Charter of the ſame Date, King James appointed the ſaid Gilbert Kennedy, and his Heirs Male, to be the Head of 
the whole Tribe, in the ſame Manner as mentioned in the former Charter. | 


The = Gilbert Kennedy was ſoon after created Lord Kennedy; and in 1509, his Son David, Lord Kennedy, was create! Earl 
of Caſillis. 
0. 57 Charter of this Date, King James V. granted the Eſtate and Barony of CH to Cilhert Earl of Caſſillis, and the 
Hir Male of his Body; which failing, to Thomas his Brother, and the Heirs Male of his Body, which failing, to David, 
Quintin, Archba'd, Hugh, and James Kennedy his Brothers, ſucceflively, and the Heirs Male of their Bodies; which failing, to 
James and Thomas Kennedy, his Uncles, ſucceflively, and the Heirs Male of their Bodies; which failing, to Hugh Kennedy cf 
Giroan Mains, to William Kennedy of Glentig, to Alexander Kennedy of Bargeny, and to James Kennedy of Blarguban, ſucceſ- 
COR and the Heirs Male of their reſpective Bodies; which failing, to the Heirs Male iobatſocver of the ſaid Gilbert Earl of 

lis. 

This Gilbert Earl of Caſſillit, who died in 15 58, left a ſecond Son, Sir Thomas Kennedy of Culxcan, of whom the Reſpondent, 
I claiming the Title and Dignity of Earl of Caſſillis, is lineally deſcended. 
„. By a Charter in 1642, the Lands and Eſtates of Cafjil/rs, (then ereQed into a Lordſhip and Earldom, called the Lordſhip and 
= FEarldom of Cffillis) are ſettled in favour of Fohn Earl of Caſſillis, in Liferent, and James Lord K:nnedy his Son, and the 
Heirs Male of his Body, in Fee; which failing, to return to the ſaid Fohn Earl of Caſſillis, and the other Heirs Male of his 
Body. After theſe are called the Daughters of the ſaid James Lord Kennedy and John Earl of Caſſillis reſpective, without Divi- 


ſion, and the Heirs Male of their Bodies; but failing theſe, the Eſtate returns to the Heirs Male whatſcever of the Earl of 
Ulis, 
"I by another Charter in 1671, the Lordſhip and Earldom of Caſſillis are ſettled in favour of J:hn Earl of Caſſillis, Son 
of the laſt mentioned Earl, and the Heirs Male of his Body; which failing, to his Daughters without Diviſion 3 which fail- 
nung. to the ſame Heirs contained in the Charter immediately above-mentioned. 
i. By Articles. of this Date, previous to, and in Contemplation of, the Marriage of John Lord Kennedy, eldeſt Son of John then 
Mar Earl of Caſſillis, with Mrs. Elizabeth Hutcheſon, the ſaid Earl and Lord Kennedy become bound to ſettle Lands to the yearly 
wm Value of 1500 l. ſterling, in favour of the ſaid Fohn Earl of Caffillis in Liferent, and the ſaid Fobn Lord Kennedy, and the 
the Heirs Male of the ſaid intended Marriage, in Fee; which failing, to other Heirs and Subſtitutes therein named. And it is 
be det. further agreed, that with reſpect to ſo much of the Eſtate as amounted to 10001. ſterling, of free yeatly Rent, The Set- 
WE « tlement ſhould be ſo effeQually drawn and perfected, according to the Law of Scotland, and the Hſtate therein ſhould be there- 
11697, © by ſo firietly limitted and entailed, that the ſame ſhould certainly and effeftually go and remain to the ſaid John Lord Kennedy, 
* ond the Heirs Male of his Body; and ſo as it ſhould not be in the Power of him, them, or any of them, to hinder the ſame 
* from ſo going, nor to ſell or alien the ſame, or any Part thereof, nor to contract Debts, whereby to charge or incumber 
* the ſame, or any Part thereof, by Mortgage or otherwiſe, without prejudice to the ſaid Fobn Earl of Caſſillis, of having 
* full power of diſpoſing or burdening the ſaid Lands and Baronies, in cafe the ſame ſhould come to him upon failure of the 
* Heirs Male of the Body of the ſaid John Lord Kennedy.“ 
nee By the Contract, or Marriage Settlement afterwards executed, in Purſuance of the foreſaid Articles, between the ſaid John 
| 2 Lord Kennedy, with Conſent of John Earl of Caſſillis on the one Part, and Elizabeth Lady Kennedy on the other Part, the whole 
t Lands and Eſtate of Caſſillis are ſettled and provided, To, and in Favour of the ſaid 70h Earl of Caſſillis in Life- rent, during 
. ell the Days of his Lifetime; and the ſaid 7hn Lord Kennedy his Son in Fee, and the Heirs male, lawfully procreated, or to 
.. be procreated of his Body, on the Body of the ſaid Elizabeth Lady Kennedy : Which failing, the Heirs Male lawfully to 
tion of © be procerated of his Body on any other Wife to be by him hereafter taken: Which failing, the Heirs male lawfully to be 
tntail. ** procreated of the Body of the ſaid John Earl of Caſſilis, on any Wife taken, or to be hereafter taken by him: Which fail. 
ing, to the eldeſt Daughter of the ſaid John Lord Kennedy, begotten, or to be begotten on the Body of the ſaid Elizabeth, 
Lady Kennedy, and the Heirs male lawfully to be procreated of the Body of ſuch eldeſt Daughter: Which failing, the ſe- 
* cond, and every other Daughter and Daughters of the ſaid Fohn Lord Kennedy, to be begotten on the Body of the ſaid Eli- 
* zabeth Lady Kennedy, and the reſpective Heirs male, lawfully to be procreated of the Body of every ſuch Daughter or 
* Daughters : Which failing, the eldeſt and every other Daughter of the ſaid Jen Lord Kennedy, to be begotten on the Body 
of any other Wife, to be by him hereafter taken, and the reſpective Heirs male, to be lawfully procreated of the Body of 
every ſuch Daughter or Davghters : Which failing, to Lady Anne Kennedy, Counteſs of Ruglen, the Daughter of the ſaid 
Jebn Earl of Caffllis, and the Heirs male lawfully procreated, or to be procreated of her Body: Which failing, the eldeſt 
and every other Daughter and Daughters of the ſaid John Earl of Caſjillis, to be begotten on the Body of any Wife taken, 
or to be by him hereafter taken, and the reſpective Heirs male, lawfully to be procreated of every ſuch Daughter or Daugh- 
ters: Which failing, William Earl of Dundonald, in the ſaid Kingdom of Scotland, and the Heirs male lawfully to be pro- 
created of his Body : Which failing, John Cochran, Brother-German to the ſaid Milliam Earl of Dundenall, and the Heirs 
male of the ſaid Jahn Cochran his Body, lawfully to be procreated : Which failing, to any Perſon or Perſons the ſaid John 
5 Earl of Cafillis ſhall nominate and appoint, by a Writ under his Hand during his Life-time : Which failing, to any Perſon or 
Perſons the ſaid Zobn Lord Kennedy ſhall nominate and appoint, by a Writ under his Hand during his Lifetime: Which all 
> tailing, the ſaid Fohn Lord Kennedy, bis Heirs or Aſſignees whatſoever : The eldeſt of ſuch Daughters, and the Heirs male 
fully to be procreated of her Body, being always preferred to the younger of ſuch Daughters, and the Heirs male lau- 
f fully to be procreated of the Body of ſuch younger Daughters, and excluding all other Heirs Portioners, and ſucceeding 
always without Divifion: And the Huſband of the faid Daughter, who ſhall ſucceed to the faid Eſtate, and the Heirs 
* male 
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male of her Body; and the aid William Earl of Dundonald, and the Heirs male lawfully to be proereated of his Body; 

che ſaid John Cochran, and the Heirs male to be lawfully procreated of his Body, after their ſucceeding to the ſaid Fo 
bearing, aſſuming, and uſing the Title, Sirname, and Arms of the ſaid John Earl of Caffillis, arid his Predeceſſors, Eat. 
Cafſillis ; which they ſhall be always holden to doz upon their Succeſſion thereto, otherwiſe the ſaid Eſtate ſhall fall ang = 


tain to the next Heir of Taillie.“ 


After which are the following Clauſes. 
& And in Regard that by the faia Articles of Marriage it is expreſly agreed unto and declared, that ſo much of the Lands 


and Eſtate above written as ſhall amount to the clear yearly Rent and Value of One Thouſand Pounds Sterling, free from al 
Incumbrances, other than the faid yearly Sum of 5001 Sterling, provided to the ſaid Elizabeth Lady Kennedy, for = 
Jointure, and the ſaid Life- rent Reſervation to the ſaid Earl of Caffiliis, ſhould be ſo ſtriftly entailed to the ſaid Heirs of Tailzie 
as that the ſame ſhould certainly remain with them: Therefore it is hereby ſpecially provided and declared, and ſhall * 
clared by the Inſtruments of Reſignation, Charters, Precepts and Inſtruments of Seafine, Retours, Precepts upon Retou 5 
and other Writs and Securities to fo low hereupon, That it ſhall not be leiſome nor lawful to the ſaid ohn Lord 3 
nor any of the Heirs of Tailzie and Proviſion above ſpecified, to alter, innovate, or change this preſent Tailzie, and Obs 
of Succeſſion above written, in ſo far as extends to the Lands and others after-mentioned, 91z. all and whole the Baron 3 
Caſſillis, &c. which Lands and others, immediately above written, the ſaid 7% Earl of Caſſillis, hereby obliges him to 5 ; 
preſent worth the Sum of 1000 J. Sterling Money, of clear yearly Rent and Value, free of all Incumbrances, 1 
alſo, that it ſhall not be leiſome nor lawful to the ſaid John Lord Kennedy, nor any of the Heirs of Tailzie and Provij 6 
above written, to ſell, anailzie, wadſet, nor diſpone the ſame Lands and others, immediately above mentioned, extending 
to the ſaid yearly Rent of 1000 l. Sterling, or any Part or Portion thereof, nor to grant Infeftments of Annualrent N 


of the ſame, or any other Right or Security thereupon, either irredeemably or under Reverſion, or to contract Debts, or 
3 


to do or commit any other Facts or Deeds civil or criminal, directly or indirectly, in any Sort, whereby the ſaid tailzied 
Lands and Eſtate, immediately above ſpecified, or any Part or Portion thereof, may be any ways affected, burdened, evid- 
ed, appriſed, or adjudged from them, or this preſent Tailzie and Order of Succeſſion thereto, prejudged, hurt, or inno 

vated : Neither ſhall the ſaid John Lord Kennedy, nor any of the ſaid Heirs of Tailzie, ſuffer the Duties of Ware + dl 
riage, and Relief, either fimple or tax'd, nor the Feu and Teind Duties, nor the ſaid yearly Life-rent Annuity of 5c01 * 
ling, payable to the ſaid Elizabeth Lady Kennedy, nor other publick Burdens whatſoever due and payable furth of the ſaid 
tallzied Lands and Eftate immediately above written, of the ſaid yearly Rent of 1000 J. Sterling, (by the not due Payment 
whereof, the ſame may be evicted from the ſaid Heirs of Tailzie) to run on unſat sfied, nor ſuffer two Terms thereof to 
run into the third unpaid : And if any of the above-written Heirs of Tailzie, ſucceeding to the ſaid Lands and Eſtate, ſhall 
happen to be under any Debt or Obligation, at the time of their Succeſſion thereto, whereby the ſame may be affected or 
burdened, they ſhall be holden and obliged to purge and ſatisfy the ſame, within the ſpace of two Years after their Succeſſion 
thereto: DECLARING ALWAYS, that if any of the ſaid Heirs of Tailzie ſhall fail to aſſume, uſe, and bear the ſaid Tile 

Sirname, and Arms of the ſaid John Earl of Caffillis, and his Predeceſſors Earls of Caffillis, immediately after their Succel- 
ſion to the ſaid Lands and Eftate, or ſhall fail in the Performance of any of the other above written Conditions and Proviſions 
of this preſent Tailzie, or contraveen any of them, by altering or changing the foreſaid Order of Succeſſion, in ſo far as 
may be extended to the Lands and others above expreſſed, of the yearly Rent of 1000 /. Sterling; or diſponing and ſellin 

any Part of the ſaid tailzied Lands laſt above ſet down, or contracting any Debt, or doing or committing any other Fas 
or Deed, civil or criminal, in any Sort, whereby the ſame, or any Part or Portion thereof, may be any ways aff2Qted, bur- 
dened, or evicted from them, or the ſaid Order of Succeſſion thereto prejudged; then and in theſe, or either of theſe Cafes 

not only all ſuch Facts and Deeds, with all that may follow thereupon, ſhall be in themſelves void, null, and of no Force, 
Strength, nor Effect, ſicklike as if the ſame had never been made, done, nor committed, in ſo far, as they may affe& "£3 
den, or evict, the ſaid tailzied Lands and Eftate, immediately above-mentioned, of the yearly Rent of 1000 / Sterlin or 
any Part or Portion thereof, or the Heirs of T ailzie ſucceeding to the Contraveeners in the ſame ; but allo the 2 or 
Perſons ſo contraveening, or failing to fulfil the above- written Conditions and Proviſions, or any of them, ſhall, by fo do- 
ing, loſe and amit their ſaid Right and Title of Succeſſion, and all Pretenſions whatſozver they may have to the hve Lands 
and others laſt above written, by Virtue of this preſent Tailzie; and the ſame in the Caſes, foreſaid, or either of them fall 
accreſce, pertain, and belong to the NEXT HEIR of T AILZIE to whom it ſhall be lawful to eſtabliſh a Right to the ſame ratkiied 
Lands and Eftate immediately above ſpecified, of 1000 l. Sterling of yearly Rent, in their own Perſon, under THE $A1D PRo- 
vistons, ConDITIONS AND IRRITANCES, by ſerving themſelves Heirs to the Perſon who died laſt vat, and ſeized therein 
before the Perſons ſo contraveening, as if the Contraveener were naturally dead, and had never ſucceeded thereto, and withe 
out Reſpet had to him, er any Alteration to be made by him of the foreſaid Tailxie; or ly a Declaratory Aubade 
againſt the Contraveener, or any other Manner of Way, conſiſting with the Laws and Practice of the aid Kingdom of Scot- 
Lend: AND THE PERS'N SO SUCCEEDING hall not be liable to any of the Debts, Fadts or Deeds contracted or commit- 
ted by the Perſon contraveening, BUT SHALL BE STILL HOLDEN TO OBSERVE: THE ABOVE-WRITTEN PROVIS10\$ 
ann ConDIT1ONs OF THE PRESENT TAILZIE, AND SHALL BE LIABLE AND SUBJECT TO THE IRRITANT CLav- 
SES ABUVE-MENTIONED IN CASE OF FAILZIE OR CONTRAVENTION.” 

John Lord Kennedy had Iſſue of the foreſaid Marriage only one Son, John late Earl of Caſſillis, who intermarried with 


Sertlement of Lady San Hamilten, Daughter of the late Earl of Ruglen (his Couſin) and by Marriage-Articles of this Date, not only the 


John late Earl of 
Caſlillis. 


Eſtate of Caſſillis, which, by the Marriage Set element 1698, were entailed and warranted to extend to the Sum of 1000 /. of 


5th Sept. and yearly Rent, in Manner abovementioned, but alſo other Lands contained in that Deed, though not entailed, are provided, © to 
3 


6th Oct. 1739. 4 
cc 
ce 
4 
40 
cc 
40 


cc 
cc 


himfeclf and the Heirs Male of the ſaid Marriage; which failing, the Heirs Male to be procrea | 
Fohn Earl of Caffillis in any ſubſequent bare which failing che Heirs whatſoever of 12 D * Lade 
Caſſillis, without Diviſion, which failing, William Lord Riccarton now Lord Daer, only Son procreated betwixt the de- 
ceaſed Lady Anne Kennedy Counteis of Ruglen, and the ſaid John Earl of Selkirk and Ruglen, and the Heirs Male of his 
Body ; which failing, to ſuch other Heirs as by the laſt lawful Settlement of the Lands and Eftate above-mentioned ſhall be 
_— to have the Right of Succeſſion thereto ; which failing, the ſaid Zohn Earl of Caſſillis his neareſt Heirs and Aſſignejs 
whatſoever.” 

And it is provided and declared, That it ſhall not be leiſome or lawful to, nor in the Power al 

Calſillis, nor any of the Subſtitutes ſucceeding to the ſaid Lands and Eſtate, to alter, change or ET Fe tar 
or Order of Succeſſion appointed to the ſaid Eſtate by the Deſtination before- written.“ And this Prohibition is ſecured by 


the uſual Irritancy or Voidance of the Right of the Heir of Tailzie contraveening; but theſe Irritancies d 
or Deed of the ſaid John Earl of Cafjillis himſelf. 4 2 rritancies do not extend to any Act 


The late Ear! of 


The ſaid John late Earl of Cafſillis having no Iſſue, or Proſpect of Iſſue of his own Body, and the Heirs of Entail who could 


Alles Sertle- claim under the Marriage Settlement in 1698 being all extinét, whereby the entailed Succeſſion was ſpent and determined, and 


ment on which 


the Reſpondent the Eſtate by the eſtabliſhed Law of Scotland, became indiſputably a Fee-Simple, did, of this Date, execute a new Settlement of 
claims. . the aforeſaid whole Lands and Eſtate of Caſſillis, in favour of the Reſpondent the neareſt Heir Mal d R ens h 
29th Mar, Family, and to ſeveral other Heirs and Subttitutes therein named. 5 n 


1759. 


Upon the Death of the ſaid John late Earl of Caſſillis in Augu/t 1759, the Appellant William Earl of March ſet up a Claim 


The Appellant's to the ſaid Eſtate of Cafjillis, in Virtue of the Settlement in 1698 before mentioned, as Heir whatſomever of John Lord Kenncay, 


Claim. 


whoſe Siſter Lady Anne Kennedy Counteſs of Ruglen had two Daughters, Anne Count ſs of March, the Appellant's Mother, 


and Suſan Counteſs of Caſſillis, Widow of the Earl laſt deceaſed, the other Heir wha!ſomever of the ſaid John Lord Kennedy ; 
and the Appellant, in Proſecution of this Claim, obtained Brieves, in the uſual A e. his Majeſty's 8 for 8 


and cognoſcing him Heir of Tailzie and Proviſion of the ſaid deceaſed John late Earl of Cafillis, 


Theſe 


the E- 
Heirs | 
were 
they at 
of the 
have c 
ever — 
Marri⸗ 
to the 
Settlen 
Settlen 
Earl of 
not W. 
prejud, 
of his 
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Theſe Brieves coming in Courſe before the Macer's of the Court of Sefion, and the Lords Minis and Strichen having been 
inted Aſſeſſors to direct their Proceedings, Appearance was made on Behalf of the Reſpondent, who exhibited the Set- 
1 — before mentioned of the late Earl of Caſſillis in 1759, and objected that the Appellant's Service as Heir of the ſaid Earl 
was barred by the ſaid Settlement; whereupon a Debate enſuing, the ſame was taken, by the Lords Alleſſors, to report to the 
whole Lords, and Informations were, by their Appointment, given in by both Parties, 


The Appellant, for eſtabliſhing his Right, likewiſe brought an Action, as uſual, before the Court of Seſſion, for reducing and 


'.. ſetting aide the Settlement executed in 1759, by the late Earl of Caſſillis, in favour of the Reſpondent, as contrary to the Limi- 


e tations contained in the former Settlement of the Eſtate. 
Pending the Proceedings before the Macers uf Seſſion, the Reſpondent (agreeable to the Forms of the Law of Scotland) was 
of duly ſerved and cognoſced to be the neareſt Heir Male of the ſaid ahn late Earl of Cafillis lineally deſcended of David firſt 
created Earl of Caſſillis in 1509, and as ſuch the Heir Male and Repreſentative of the Family, 
The 8 between the Parties, coming before the Court, Council were heatd on both Sides, when it was argued 
e Reſpondent, 8 | | 

w_ hat 1 1 an eſtabliſhed Rule, in the Conſtruction of Entails, that the Heir of Entail is abſolute and unlimited Owner of the 

Eſtate, unleſs in ſo far as he is reſtrained by the moſt expreſs Words; and unleſs the Intention of the Maker of the Entail to 

limit his Heirs appeared ſo clearly, as that the Words could not poſſibly admit of another Conſtruction, no Limitation cculd take 

place. That the Law conſidered the inherent Powers of the Heir of Entail over the Eſtate not as abſolutely annulled and 
deſtroyed, but only re/irained for the Benefit of the Subſtitutes or after Heirs, called to the Succeſſions, and therefore the 

Deeds of an Heir of Entail were not abſolutely void, but are only voidable at the Inſtance of an Heir having a Ri, ht by the En- 

tail; and if no Challenge was brought by ſuch an Heir of Entail, the Deeds of the prior Heirs were cficftus!l.——That in the 

preſent Caſe the Appellant the Earl of March could only claim the Succeſſion as one of the Heirs Portioners of Line, or Heirs 
whatſoever of John Lord Kennedy, having an equal Title with Lady Caffilts his Aunt, who are called in the laſt Pace, after 
the Line of Heirs ſpecially called to repreſent the Family and bear the Name and Arms thereof were exhauſtcd, and in this 

Character he admitted that none of the Limitations of the Entail affected him; and that the Tailzie and the Repreſentation of 

the Family were at an End. That therefore, in this view, the Appellant net being called to repreſent th: Family, not bound by 

the Entail, he could derive no Benefit from it, or be entitled to challenge the Deeds ot the preceding Heir. That the 

Heirs Portioners of Line, or Heirs whatſoever of Fohn Lord Kenned;, being the laſt Sett of Heirs mentioned in the Settlement, 

were not in Law conſidered as Hers of Entail, becauſe og are not in any Manner bound by the Limitations ot the Entail ; 

they are uſually added to prevent the Crown from taking the Eſtate by Eſcheat, as 44% Mir, when the Views of the Maker 
of the Entail, as to his Repreſentatives, proceeded no further.— That as the Crown taking the Eſtate as 1% H ir could not 
have challenged the Settlement of the late Earl of Caſſillis, ſo neither could the Appellant taking the Eſtate as Ptir whatſom- 
ever, — That the Settlement of 1698, upon which the Appellant claimed, proceeded upon the Plan of the previcus Articles of 

Marriage executed in 1697; by which the manifeſt Intention of Parties was only to ſecure as much of the Eftate as zmounted 

to the yearly Value of 1000 1. to Lord Kennedy and the Heirs Male of his Body; and if the Execution of this Intention by the 

Settlement 1698, had not gone further, there could not have been a Colour for the Appellant's Claim, — That therefore this 

Settlement in ſo far as it derogated from the former Plan and Intention of Parties, ought to be ſtrictly interpreted, and the late 

Earl of Caſſillis the Heir of that Marriage, for whoſe Benefit the Settlement was made, ought not to be put under Re ſttictions, 

not warranted by the original Articles. — That though the Settlement 1698 prohibited the Heirs to do any Deed to hurt or 

prejudge the Heirs of Tailzie, or to alter the Order of Succeſſion eſtabliſhed by the Maker of the Entail for the good and ftanding 
of his Family, theſe Views were at an End when the Line of Heirs called by the Settlement to repreſent the Family was ex- 
hauſted ; the Heirs Portioners who ſucceeded by the laſt Termination were not Heirs of Tailzie in the Senſe of the Settlement, 
they were not bound by the Entail, and could have no Title to found on Limitations deviſed only to ſecure the Succeſſion to the 
Heirs of Tailzie, who were to continue the Repreſentation, and to carry the Name and Arms of the Family, neither of which 
could poſſibly apply to Heirs whatſomever. That this was ſtill more apparent from the expreſs Words of the Settlement, which 
declared an Irritancy and Voidance of the Deeds of the Heirs of Tailzie, contrary to the Prohibitions therein contained. After 

which is added, That the Eſtate ſhall pertain and belong to the next Heir of Tailxie to whom it ſhall be lawful to eſtabliſh a 

“Right to the ſame in their own Perſon under the ſaid Proviſions, Conditions and lrritancies; and that the Perſons ſo ſucceeding 

te ſhall not be liable to any of the Debts, Facts or Deeds contracted or committed by the Perſon contraveening, but ſhall be 

ce ho/den to obſerve the above Proviſions and Conditions of this preſent Tailxie, and ſhall be liable ard ſuljit to the irritant Clauſes 

« abovementioned in Caſe of Faillie or Contravention.“ From whence it was manifeſt that an Heir ſubjected to the Conditions 

and Proviſions of the Entail, could only challenge the Deeds of the former Heir. And as the Claimant the Earl of March was 

indiſputably not ſubjected to theſe Conditions and Proviſions, he could not, by the Entai!, challenge the laſt Earl of Coffillis's 

Settlement. That it would be abſurd to maintain that e fr and moſt faviurite Heir, the Son of Lord Kennedy the Maker 

of the Entail, ſhould be tied up from making a Settlement to prevent the Extinction of the Family, and the Diviſion of the 

Eſtate in Parcels among Heirs Portioner-, and at the ſame Time to allow theſe Heirs Portioners, who only ſucceeded when the 

Tailzie was at an End, to diſpoſe of the Eſtate at their Plcaſfure.——That this Argument in favcur of the Reſpondent was 

ſupported by the Act 1685, which only allowed Limitations to be impoſed in favour of the Heirs ſul/tituted in the Tailzie, who 

are ſubjecled to the Conditions and Proviſions thereof, but not in favour of Heirs whatſoever. That it was further ſupported 
„ by the Opinion of the moſt eminent Authors who have treated of Entails, who have eſtabliſhed it as a Principle, «That 
3. Clauſes irritant ought not to be extended againſt the Heirs in the laſt Termination; for if the Eſtate comes to the laft Branch 

* of the Tailzie and his Heirs whatſomever, it ceaſes to be a tailzied Eftate.”” That therefore, upon the Whole, the Appellant could 

not ſet up any Right under the Entail of 1698, now admitted to be at an End, ſo as to defeat the Settlement of the Eſt.te by the 

late Earl of Caſſillis in favour of the Reſpondent, the Heir Male and Repreſentative of the Family. 
lr: It was argued for the Appellant, That the late Lord Caſſillis made up his Titles and poſſeſſed the Eſtate under all the Con- 

ditions and Proviſions of the Entail,—He was a limited Fiar in the moſt ſtrict and proper Senſe ; ſo long as he lived there was 
a Poſſibility of his having an Heir of his own Body, and of Conſequence he continued a limited Fiar with Reſpect to that Heir 
to the Hour of his Death; therefore any Settlement he could make was contrary to the Prohibitions of the Entail.—— That the 
Appellant admitted when the Eftate deſcended to Heirs whatſcever, as in this Caſe, the Fee-tail became a Fee-ſimple, becauſe 
ſuch was the Will of the Maker of the Entail, who had not adjected any other Member or Branch of Tailzic, and muſt be 
underſtood to have here ended his Entail: But ſtill ſo long as the Eſtate remained with the former Branches of the Entail, it 
remained a Fee-tail, and every Heir taking it under that Deſcription was ſubjected to all the Limitations and Conditions of the 
Entail. That no Perſon could diſpoſe of the Eſtate, unleſs he ſtood veſted in it as a Fee-Jimple, which the late Lord Caſſilis 
Was not. That tho' the Appellant ſucceeded to the Eftate as Heir whatſoever, being the laſt Member of Tailzie, and was 
under no Limitations, yet ſtill, as one of the Branches of the Entail, he had thereby a Fus quzſitum, and was entitled to the 
oſt of every Limitation and Condition of the Entail, equally and to the ſame Effect as any other Member or Branch of 

e Tailzie, 

That where Proviſions had been granted to Children, or Lands ſettled by a Father in Favour of a younger Son, under a 
Return to the Heirs of the Donor, a Limitation, tho' not expreſſed, had been conſtrued to extend by Implication in Favour 
of ſuch Heirs 3 and there was ſtronger Reaſon why the Limitation here expreſſed ſhould operate to its full Effect in F.vour of 
| the Heirs of Lord Kennedy the original Fiar of the Eſtate by the Settlement 1698. 
| That admitting, tho not granting, that the late Lord Caſſillis was not limited by the Deed 1698, yet he bound himſelf by 
| his Marriage Settlement in 1739 in Favour of all the Heirs of Tailzie in the Settlement 1698, and obliged him, under the 
| f That by this Marriage Settlement 17 39 he pro- 
the Heirs deſcended of his own Body; which failing, to William Lord Daer (now deceaſed) and the 

which failing, to ſuch other Hiirs as ſhall be found by the laft lawful Settlement of the Lands and E/late 


above 


uſual Irritancies, not to alter the Order of Sueceſſion thereby eſtabliſhed 
vided his Eſtate, firſt to 


| Heirs Male of his Body ; 
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above-mentioned ts have the Right of Succeſſion thereto 3 which failing, to his own neareſt Heirs and Aſſigneys Whatſomever ono 
That as it could not be doubted that the Appellant was the Heir called by the /aft lawful Settlement of the Eflate in 1698, ſo in 
virtue of this Marriage Settlement in 1739, he had a direct Right to the Eſtate in Diſpute, ſecured to him by the late Earl of 
Caſfillis himſelf, and of which he could not diſappoint him by any Deed he afterwards executed That this Stipulation in 
the Marriage Settlement 1739 was moft juſt and reaſonable, and no Doubt it was intended to ſecure the Appellant and Lad 
Caſſillis, the Appeliavt's Aunt, who were both called to the Succeſſion by the former Settlement on Failure of the Heirs of the 
late Earl of Ca//il73's own Bd y,— H hat therefore the Appellant had an undoubted Right and Title to ſet aſide the late Earl 
of Coſſillis's Settlement in Favour of the Reſpondent, in 1759 and of Conſequence the Appellant's Service as Heir of the former 
Inveſtitures ought to proceed. — That it made no Alteration in the preſent Diſpute, admitting L:dy Caſſillis, the Appellant'; 
Aunt, had an equa! Right with the Appellant as Heir Portioner, as her Right will of Courſe fall to be determined after the 
late Earl's laſt Settlement is ſet aſide. 

The Reſpondent replied, That he admitted the late Earl of Caſſilils was limited in Favour of thoſe Heirs who were called to 
repreſent the Family, and ſubjected to the Conditions of the Entail ; but when theſe failed, the laſt Branch, the Heirs whatſom. 
ever, could derive no Right from a Deed by which they were not bound; tor the Earl of Caſſillis, was not limited abſolutely but 
relatively, ſo far as he was connected with the ſubſequent Heirs of Tailzie bound to carry on the Repreſentation z and when 
this Relation and Connection was gone, the Limitations were at an End, | 

That no Argument could be drawn from Caſes where Limitations had been conſtrued to take Place in Grants to Younger 
Children, under a Proviſion to return to the Heirs of the Donor. In theſe there was underſtood to be a Paction or Condi. 
tion in the Gift, that the Return ſhould take Effect in the Event provided for: But this could not apply to Settlements of 
Lands made by the Owner in Favour of his natural Heir who would bave otherwiſe ſucceeded in Courſe of Law; nor was 
ſuch Heir ever found to be limited without the moſt expreſs Words in Favour of the remoter Heirs of the Grantor.— That the 


| Appellant's Plea upon this Point had been urged in the Caſe of the Earl of Dundinald's Sueceſſion, but was unanimouſly oyer. 


ruled by the Court of Seſſion, and their Decree was affirmed in the Year 1726. 

That the Appellant could derive no additional Right from the Marriage Settlement 1739, the only View and Intention of 
the Parties being thereby to ſecure the Heirs of that Marriage ; and taking it in its utmoſt Latitude, it made no Alteration in the 
preſent Queſtion, nor did it confer any additional or more ſubſtantial Right on the Appellant. ——That after the Heirs of the 
Earl's Body and //illiam Lord Daer, the Deſtination proceeds “ to the Heirs who ſhall be found by the laſt lawful Settlement of 
« the Eftite to hve the Right of Succeſſion thereto ; which failing, the Earl of Caſſillis neare/? Heirs and Aſſignies whatſ:mever,” 


That it was manifeſt the Earl of Coffillis did not mean or intend to limit himſelf to his o Heirs whatſomever, who were the 


very ſame Perſons as the Heirs whatſomever of his Father Lord Kennedy. That it was a proper and reaſonable Caution to 
call the Heirs of the former Settlement in the Deed 1739, leſt any Nomination of the Earl's Father or Grandfather ſhould 
appear; but moſt certainly it made no Alteration in the Situation or Circumſtances of Parties. The Heirs whatſomever cal. 
led by both Deeds were the ſame Perſons : They were the laſt Branches, and were limited by neither of the Deeds, and of 
Conſquence they could not maintain that the prior and more favourite Heirs were bound, when they themſelves were free and 
unreſtrained. That this Settlement was a perſonal Deed never recorded or compleated by any Infeoffment in Favour of the 
Heirs, or by any Delivery thereof that could eſtabliſh an indefeaſible Right in Favours of extraneous Heirs not being the Iſſue 
of the Marriage. 

Upon this State of the Caſe, the Lords pronounced the following Interlocutor, * Upon Report of the Lords Minto and Stri- 
& chen, Aſſeſſors appointed to the Macers of Seſſion, for judging in the Service of the Brieves purchaſed by the Purſuer in the 
c Reduction (i. „. the Appellant) for ſerving him Heir in general and in ſpecial of the deceaſed John Earl of Caſſillis; the 
c Lords having adviſed the foreſaid Proceſs of Reduction of the Settlement made by the ſaid deceaſed John Earl of Caffillis in 
« Favour of Sir Thomas Kennedy Defender (i. e. the Reſpondent) dated 29th March laſt, with the Minutes in the ſaid Service, 
« Writs produced, and heard Parties Procurators thereon, Finn, that the ſaid deceaſed John Earl of Caſſillis could lawfully 
« execute the Settlement under Reduction, and aſſoilzie the Defender therefrom, and decern and ſtop all further Procedure in 
ce the ſaid Service.“ 

The Appellant has entered his Appeal to your Lordſhips from the ſaid Interlocutor of the 29th February 1760; but the Re- 
ſpondent humbly hopes the ſame, being agreeable to Law and Equity, will be affirmed,'and the Appeal demiſed with Coſts, for the 


following among other 
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. By the Law of Scotland, a Nomination or Subſtitution of Heirs by any Deed, does not reſtrain or limit the ſubſe- 
quent Heirs from altering the Courſe of Succeſſion, even gratuitouſly, The only Method of ſecuring the Deſcent, 
againlt gratuitous or onerous Deeds of intermediate Heirs, is, by proper Clauſes prohibitive or irritant; and it is 
an eſtabliſhed Rule, ia the Conſtruction of Entails containing ſuch Clauſes, That no Limitation is to be extended, 
nor in any Caſe to be preſumed, if the Words can poſſibly admit of a Conſtruction favourable to the Right of Alie- 


nation, and the free Diſpoſition of the Eſtate. 


II. The Prohibitions of an Eptail, not to alien or charge the Eſtate with Debt, tho' guarded by the moſt ſtrict Irritan- 
cies and Forfeitures, do not operate by way of direct and abſolute Avoidance of the Deeds of the Heir contra- 
veening. The Entail conters a Right and Privilege in Favour of the Heirs called to the entailed Succeſſion 
to ſet aſide theſe Deeds by a proper declaratory Action. Until this Action is brought, and Judgment obtained, the 
Rights of Purchaſers, Donees and Creditors founded on theſe Deeds, are moſt ceitainly effectual; and it is incum- 
bent on the Party who brings ſuch Action, to prove that he is an Obligee or Creditor, under the Limitations in 
the Entail, and on whom this Benefit is conferred for the Purpoſe of ſupporting the Repreſentation thereby eſtabli- 
ſhed. It is, in Effect, an Action to eſtabliſh and continue the Entail, by inforcing the Limitations impoſed 
for this ſpecial Purpoſe ; and, therefore, when no Heir of Entail exiſts, to whom this Privilege properly belongs, 
no Action can lie, and the Deeds of the laſt Heir of Entail remain effectual, as if made by an unlimite 


Owner. 


III, In the preſent Cafe, the Appellant is in no Senſe an Heir of Entail, having the Right and Privilege of enforcing 
the Limitations of the Entail, by an Action to ſet aſide the Settlement of che Eſtate by the late Earl of Caſſillis in 
Favour of the Reſpondent, The Appellant's Title is, in the Character of one of the Heirs Portioners, or 
Heirs whatſymever, of John Lord Kennedy, who poſſibly might have been a very numerous Branch; and, in the 
Conſtruction of Law, are conſidered as Heirs only by ſimple Deſtination. An Heir of Entail can only take an 
Eſtate under all the Qualities and Proviſions in the Deed of Entail. But it is admitted the Appellant is ſub- 
jected to none of the Proviſions of the Entail. He cannot, therefore, thus unlimited, aſſume the Character an 
Privilege of an Heir of Entail, and, by the preſent Action, avail himſelf of Limitations, to which he is noway5 
ſubjected; and which were manifeſtly calculated with no other Intent, but to ſupport and continue the entailed duc 
ceſſion. 
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3 
The late Earl of Caſſillis was the right Heir of Lord Kennedy, his Father, and would have taken the Eſtate, itidepen- 
dent of the Settlement 1698. When he executed the Settlement in favour of the Reſpondent, both Charac- 
ters united in him. He was Heir of Entail, under the Deed 1698; and was alſo Heir whatſomever; or Heir gene- 
ral, and of Line, of his Father, Lord Kennedy. There was no other Heir of Entail exiſting, who was zn Obli- 
gee, or Creditor under the Deed 1698. The Limitations, therefore, cannot be extended againſt him by Implica- 


tion, more eſpecially, as in this Caſe, his own Heirs whatſomever (to whom he was moſt certainly not bound) 
were the very ſame Perſons as the Heirs whatſomever of Lord Kennedy, his Father, 


V, The Entail 1698, on which the Appellant's Right of Challenge is chiefly founded, excludes him, by the moſt clear 
and expreſs Words, from the Benefit of the preſent Action. After the Clauſes, injoining the Heirs to aſſunie 
and take the Name and Arms of the Family, and prohibiting them from aliening the Eſtate, or charging it with 
Debt, under an Irritancy of their Right; it is declared, that, in caſe of Contravention of theſe Provilions, the 
Eſtate “ ſhall belong to the next Heir of Tailzie ; to whom it ſhall be lawful to eſtabliſh a Right to the Eftate in their 
own Perſon, under the ſaid Proviſions, Conditions, and Irritancies. Then follows the Mode of eftabliſhing the 
Right of the next Heir of Tailzie, which is either by a Service as Heir of Entail, or © By a declaratory Adjudi- 
& cation againſt the Contraveener,”” or any other manner of Way conſiſting with the Laws and Practice of Scot- 
land. © And the Perſon ſo ſucceeding, ſhall flill be holden to obſerve the above written Proviſions and Conditions of the 
s preſent Tailzie, and ſhall be liable and ſubject to the irritant Clauſes above-mentioned, in caſe of Faillie er Contraven- 
& 1i;n,””——Here it is declared, that the Eſtabliſhment of the Right to the Eſtate, in Virtue of the Entail, muſt 
be, by an Heir holding the Eſtate, under the Proviſions, Conditions, and Irritancies of the Tailxie. The Service 
as Heir, and the declaratory Action, the two Methods preſcribed by the Entail to take the Eftate, and which have 
been followed by the Appellant in this Caſe, are expreſsly allowed only to an Heir of Entail holden to obſerve the 
whole Conditions of the Entail. Hence it is moſt manifeſt, that the Appellant, the Heir whatſemever, who is ſub- 
jected to none of the Limitations of the Entail, cannot ſtrain them in his own Favour, and procure to himſelf a 


free and unlimited Right, contrary to the direct Purpoſe of the Limitations, which were framed for the Continu- 
ance and Preſervation of an Eſtate ſtritly limited and entailed, 


Obj.. 


The late Earl of Caſſillis held the Eſtate as an Heir of Entail in the moſt ſtrict and literal Senſe. He was undoubt- 
edly limited with reſpect to the Children of his own Body, and there was a Poſſibility of theſe exiſting to the laſt 
Hour of his Life.—If he was limited with reſpe& to one Set of Heirs, he muſt be held as limited to every other 


Set of Heirs, unleſs there can be ſhewn a particular Exception in bis Favour ; for it would be inconſiſtent to ſup- 
poſe him at one Time limited, and at another Time free and unreſtrained, 


Anſwer. The late Earl of Caffillis was abſolute Owner of the Eſtate, in ſo far as he was not expreſly limited. The Li- 
mitations do not take away his Right of Ownerſhip, and annul his Deeds abſolutely but only relativeh, ſo far as 
they hurt and prejudice the next Heir of Entail taking the Eftate under the ſame Limitations. The Benefit of en- 
forcing and making effectual the Limitations is given only to this Heir, —If the entailed Succeſſion is ſpent, the 
Deeds are effectual.— There is no Inconſiſtency in making the Limitations to depend on the Event which the 
Maker of the Entail had only in View, namely, the Exiſtence of an Heir of Entail called to repreſent the Family 
under all the Conditions he preſcribed, —The Security and Tranſmiſſion of the Eſtate entire to this Heir was all he 
had in View, and therefore the Limitations cannot be underſtood to operate in Favour of any others. 


Obj. II. The late Earl of Caſſillis was bound by his own Marriage Settlement, which was an onerous Deed, not to alter the 


Order of Succeſſion eſtabliſhed by the Entail 1698 ; and therefore he could not counteract his own Deed, by mak- 
ing a gratuitous Settlement in favour of the Reſpondent. 


Anſ. I. The Marriage Settlement in 1739, did not alter the Appellant's Situation in any Reſpet.—He is not thereby called 


to the Succeſſion by any particular Name or Deſcription, but claims under a general Reference to the Heirs who 

ſhall be found by the laſt lauful Settlement of the Eflate to have the Right of Succeſſion. ——This general Reference 

appears to have been inſerted with a View to any Nomination which might poſſibly have been made by the Earl's 

Father or Grandfather, in Terms of the Deed 1698 ; but it cannot poſſibly be underſtood to reſtrain the late 
Earl in favour of his Father's Heirs whatſoever, who muſt be the very ſame Perſons with his own Heirs what- 

ſoever; and it is apparent from the next Clauſe, that as to theſe Heirs, he was altogether unlimited. 


4 


Anl. II. If a Limitation had been intended in favour of the Earl's own Heirs whatſoever, which is inconſiſtent with the ſub- 
ſequent Part of the Clauſe, this being a voluntary Act of the Earl, without any valuable Conſideration, muſt be 
conſidered as being till in his own Power; becauſe the Contract was never delivered to any Perſon in Truſt, or 


for the Benefit of theſe extraneous Heirs, nor compleated by Recording or Infeſtment, ſo that any Jus Quæſitum 
could thence ariſe in their Favour. NE 


C. YORKE. 
ALEXR. LOCKHART. 


en elfi) d ch li. Eb 


op 
i 


Chal l, "EY 45» As. 


leder (65584 Complain of Eat Hoden as £2256, her, 


nn ui FO; Heir les. Ha l to Cats 


N 


the Title and Dignity of ) Ear! þReſpondent. 


of Caſſillis, yr _w 


— 


The Reſpondent's C A 8 E. 


To be heard at the Bar of the Houſe of Lotds on 
Wedneſday the 14th Day of May, 1760. 


